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Disclaimers
 The opinions expressed by presenters from the Colorado Department 

of  Law are those of  the individual Assistant Attorneys General, and 
do not constitute an opinion of  the Colorado Attorney General. 

 The content of  this presentation is intended to be informational and is 
not offered as legal advice. Participants should consult privately with 
their own legal counsel for advice regarding specific situations. 
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• Title IX Personnel: Title IX Coordinator, any investigator, any decision-
maker, and any person who facilities an informal resolution

Who Must be Trained: 

• Title IX’s definition of  “sexual harassment”
• The scope of  the IHE’s education program or activity
• How to conduct an investigation and grievance process
• How to serve impartially, including by avoiding prejudgment of  the facts 

at issue
• How to avoid conflicts of  interest and bias
• Decision-makers must receive training on any technology to be used at a 

live hearing, and on issues of  relevance of  questions and evidence, 
including when questions and evidence about a complainant’s sexual 
predisposition or prior sexual behavior are not relevant

• Investigators must receive training on issues of  relevance to create an 
investigative report that fairly summarizes relevant evidence

Training Topics Must Include: 
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Sexual harassment means conduct on the basis of sex that 
satisfies one or more of the following: 

 An employee of the IHE conditioning the provision of an aid, 
benefit, or service of the IHE on an individual’s participation 
in unwelcome sexual conduct (i.e. quid pro quo); 

 Unwelcome conduct determined by a reasonable person to be 
so severe, pervasive, and objectively offensive that it 
effectively denies a person equal access to the IHE’s 
education program or activity; 
 Does not need to deny access to the entire program. 

Illustrations at 2021 Q&A 8.

 ‘‘Sexual assault’’ as defined in 20 U.S.C. 1092(f)(6)(A)(v);

 ‘‘Dating violence’’ as defined in 34 U.S.C. 12291(a)(10);

 ‘‘Domestic violence’’ as defined in 34 U.S.C. 12291(a)(8);

 “Stalking’’ as defined in 34 U.S.C. 12291(a)(30).

Sexual harassment continued…

Unwelcome conduct:

 Must be severe, pervasive, and objectively offensive

 Based on a reasonable person standard

 No concrete injury required to conclude a reasonable person 
was denied the ability to access the IHE’s education 
program or activity 
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Sexual harassment continued…

“Sexual assault” means an offense classified as a forcible or nonforcible 
sex offense under the uniform crime reporting system of the Federal 
Bureau of Investigation.  “Sexual assault” includes rape, fondling, 
statutory rape, and incest. 

 The Federal Bureau of Investigation (FBI) currently has two crime 
reporting systems: the SRS and the NIBRS. 

 The Clery Act directs IHEs to look to the SRS for a definition of 
rape, and to the NIBRS for a definition of fondling, statutory rape, 
and incest as the offenses falling under ‘‘sexual assault.’’

 The FBI retired the SRS on January 1, 2021, and moved entirely to 
the NIBRS.  

https://ucr.fbi.gov/nibrs/2012/resources/nibrs-offense-definitions

2021 Q&A #5
• NIBRS “defines forcible sex offenses to include any sexual act, 

including rape, sodomy, sexual assault with an object, or fondling 
directed against another person, without the consent of the victim 
including instances where the victim is incapable of giving consent.”

Education program or activity includes locations, events, 
or circumstances over which the IHE exercised substantial 
control over both the respondent and the context in which the 
sexual harassment occurs, and also includes any building 
owned or controlled by a student organization that is officially 
recognized by a postsecondary institution. § 106.44(a). 

• Includes all incidents of  sexual harassment occurring on an 
IHE’s campus.

• Includes incidents of  sexual harassment off  campus if  any of  the 
three conditions are met:

• if  the off  campus incident occurs as part of  the IHE’s 
‘‘operations;”

• if  the IHE exercised substantial control over the respondent 
and the context of  alleged sexual harassment that occurred 
off  campus pursuant to § 106.44(a);

• if  a sexual harassment incident occurs at an off-campus 
building owned or controlled by a student organization 
officially recognized by the IHE pursuant to § 106.44(a). 
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Education program or activity continued…

What constitutes an IHE’s operations? 

“Operations” may certainly include computer and internet 
networks, digital platforms, and computer hardware or 
software owned or operated by, or used in the operations of, 
the IHE. 

See also, 2021 Q&A 9-10

Education Program or Activity Continued…

What constitutes “substantial control over the respondent and 
the context of the alleged sexual harassment”: 

 Factors such as whether the IHE funded, promoted, or sponsored 
the event or circumstance where the alleged harassment occurred . 
. . may be helpful or useful for IHEs to consider . . . to determine 
the scope of  an IHE’s program or activity, [but] no single factor is 
determinative. 

 A teacher’s sexual harassment of  a student is likely to constitute 
sexual harassment ‘‘in the program’’ of  the school even if  the 
harassment occurs off  campus. 

 As another example, a student using a personal device to perpetrate 
online sexual harassment during class time may constitute a 
circumstance over which the IHE exercises substantial control. 
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Education Program or Activity Continued…

Officially recognized student organizations: 

 Where sexual harassment occurs in an off  campus location not
owned or controlled by an officially recognized student 
organization yet involving members of  the organization, the IHE’s 
Title IX obligations will depend on whether the IHE exercised 
substantial control over the respondent and the context of  the 
harassment, or whether the circumstances may otherwise be 
determined to have been part of  the ‘‘operations of ’’ the IHE. 

 As part of  the process for official recognition, an IHE may require 
a student organization that owns or controls a building to agree to 
abide by the IHE’s Title IX policy an procedures under the 
regulations. 

Education Program or Activity Continued…

Considerations when alleged sexual harassment occurs both in and 
outside of  the education program and activity: 

 Under Section 106.45(b)(3)(i), an IHE must dismiss the allegations 
in a formal complaint about conduct not occurring in the IHE’s 
education program or activity for the purpose of  Title IX.  

 However, such dismissal does not preclude action under another 
provision of  the IHE’s code of  conduct. 

 The IHE has the option of  resolving allegations of  conduct outside 
the IHE’s education program or activity by applying the same 
grievance process required under § 106.45 for formal complaints of  
Title IX sexual harassment, even though such a process is not 
required under Title IX or the regulations. 
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Designation of  Title IX Coordinator

Dissemination of  Policy

Grievance Procedures

Training Materials 

Publications
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anyone can report 
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complaints trigger 

IHE duty to act
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Nondisciplinary, non-punitive individualized 
services offered as appropriate, as reasonably 
available, and without fee or charge to the 
complainant or the respondent before or after 
the filing of  a formal complaint or where no 
formal complaint has been filed. 

Nondisciplinary, non-punitive individualized 
services offered as appropriate, as reasonably 
available, and without fee or charge to the 
complainant or the respondent before or after 
the filing of  a formal complaint or where no 
formal complaint has been filed. 

Designed to restore or preserve equal access to 
the IHE’s education program or activity 
without unreasonably burdening the other 
party, including measures designed to protect 
the safety of  all parties or the IHE’s 
educational environment, or deter sexual 
harassment. 

Designed to restore or preserve equal access to 
the IHE’s education program or activity 
without unreasonably burdening the other 
party, including measures designed to protect 
the safety of  all parties or the IHE’s 
educational environment, or deter sexual 
harassment. 

counseling

extensions of  deadlines or other course-related adjustments 

modifications of  work or class schedules

campus escort services

mutual restrictions on contact between the parties

changes in work or housing locations

leaves of  absence 

increased security and monitoring of  certain areas of  the campus

other similar measures 
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Method: Informal resolutions can include: mediation, arbitration, 
restorative justice, or other strategies. 
Method: Informal resolutions can include: mediation, arbitration, 
restorative justice, or other strategies. 

Who facilitates: Facilitators can be third party providers, and do not have to 
sign MOUs with the IHE. All facilitators are subject to the same training 
and impartiality requirements as are an IHE’s Title IX coordinators, 
investigators, and other decision-makers.

Who facilitates: Facilitators can be third party providers, and do not have to 
sign MOUs with the IHE. All facilitators are subject to the same training 
and impartiality requirements as are an IHE’s Title IX coordinators, 
investigators, and other decision-makers.

Sanctions: An IHE can impose any disciplinary consequence after an 
informal process that they could also impose in a formal process, including 
expulsion. However, the respondent may withdraw from the informal 
process at any point, and can thus choose to begin or resume a formal 
process instead of  agreeing to a particular sanction. 

Sanctions: An IHE can impose any disciplinary consequence after an 
informal process that they could also impose in a formal process, including 
expulsion. However, the respondent may withdraw from the informal 
process at any point, and can thus choose to begin or resume a formal 
process instead of  agreeing to a particular sanction. 

Serving as witnesses: Under the regulations, facilitators can serve as 
witnesses in subsequent grievance procedure as long as this possibility is 
disclosed to the parties in the written notice prior to the informal process 
beginning.  However, IHEs may also want to consider Colorado state law 
concerning confidentiality of  mediation communications. 

Serving as witnesses: Under the regulations, facilitators can serve as 
witnesses in subsequent grievance procedure as long as this possibility is 
disclosed to the parties in the written notice prior to the informal process 
beginning.  However, IHEs may also want to consider Colorado state law 
concerning confidentiality of  mediation communications. 
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Formal 
Complaint

Sets forth the allegations 
that will be investigated 
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Collect 
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Plan Investigation
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Complete report
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The investigator should be:The investigator should be:
• Objective and impartial. 
• Familiar with the Title IX regulations 

and the IHE’s rules, policies, and 
procedures.

• Trained in conducting the type of  
investigation required by the grievance 
process. 

• Able to maintain confidentiality, as 
appropriate. 

• Detailed and organized. 
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Deciding whom to interview.Deciding whom to interview.

• Parties have the right to be accompanied by an 
advisor of  their choice, but the IHE can place 
restrictions on the extent to which the advisor can 
participate, so long as restriction applied equally 
to both parties. § 106.45(b)(3)(iv).

Representation at the interviews. Representation at the interviews. 

• Must provide parties with written notice of  
investigative interviews with sufficient time for the 
party to prepare and participate. §106.45(b)(5)(v).

Conducting the interviews. Conducting the interviews. 

Types of  questions to ask

Demeanor toward interviewees

Alternatives for preserving a record of  the interview

Cautions about promising confidentiality

Cautions about promising certain results

Avoiding assumptions

Presuming a conclusion

Failing to show your work

Avoiding personal bias
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Regulations require: At least 10 days prior to a hearing…the 
IHE must send to each party and the party’s advisor, if  any, 

the investigative report in an electronic format or a hard copy, 
for their review and written response. §106.45(b)(5)(vii). 

Regulations require: At least 10 days prior to a hearing…the 
IHE must send to each party and the party’s advisor, if  any, 

the investigative report in an electronic format or a hard copy, 
for their review and written response. §106.45(b)(5)(vii). 

Cautions about including recommendations or conclusions in 
the report. 

Cautions about including recommendations or conclusions in 
the report. 

What to put in/leave out of  the report: report must fairly 
summarize the relevant evidence. §106.45(b)(5)(vii).

What to put in/leave out of  the report: report must fairly 
summarize the relevant evidence. §106.45(b)(5)(vii).
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Grievance process must include live hearing.  This 
requirement cannot be waived by either or both 
parties, or by the IHE.

Live hearings may be conducted with all parties 
physically present or, at the IHE’s discretion, or the 
request of  either party, the hearing can be done 
virtually, with technology enabling participants 
simultaneously to see and hear each other.

The live hearing must be recorded or transcribed. 

Advisors

Parties have the right to an 
advisor of  their choice, who may 
be, but does not have to be, an 
attorney.

An advisor must be provided if  a 
party does not have one to 
conduct cross-examination. 

Only an advisor can conduct cross 
examination. 

Advisors may conduct direct 
examination at IHE’s discretion. 

Support Persons

Generally, a party cannot have a 
person (including a support 
person), other than their advisor, 
attend the hearing.

However, if  a party has a 
disability, IHEs must comply with 
disability laws that may require 
accommodations. A person 
assisting a party with a disability 
may accompany a party to the 
hearing. 

Decision-Makers

Right and responsibility to ask 
questions.

Must determine relevancy of  each 
question.

Must objectively evaluate the 
evidence, and independently reach 
a determination without deference 
to the investigative report.

Must evaluate relevant evidence 
for weight or credibility.
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• No pre-hearing depositions or hearing subpoenas allowed
• Rules of  decorum permitted

Procedural IssuesProcedural Issues

• Parties must have equal opportunities to present evidence, 
including expert evidence

• IHE can also present evidence
• Standard of  Evidence: must be clear and convincing, or 

preponderance of  the evidence. But, consider Colorado law 
on standard of  evidence. 

• Relevance is the standard that the final regulations require, 
and any evidentiary rules that an IHE chooses must respect 
this standard. For example, an IHE may not adopt a rule 
excluding relevant evidence because such relevant evidence 
may be unduly prejudicial, concern prior bad acts, or 
constitute character evidence. 

• Credibility determinations

Evidentiary IssuesEvidentiary Issues
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• IHEs not required to implement certain sanctions, and 
sanctions do not have to be proportional to the conduct

• IHE can consider mitigating circumstances in imposing 
sanctions

• Sanctions cannot be effective until after appeal, if  an 
appeal is initiated by either party 

Sanctions 

• Where a determination of  responsibility has been made 
against respondent, IHE must provide remedies to 
complainant

• Remedies must be designed to restore or preserve equal 
access to the IHE’s education program or activity. 

• Remedies may overlap with sanctions 
• IHEs are prohibited from disclosing remedies to the 

respondent when the remedies do not directly affect the 
respondent 

Remedies

Any individual designated 
by an IHE as a Title IX 

Coordinator, investigator, 
decisionmaker, or any 

person designated by an 
IHE to facilitate an 
informal resolution 

process, cannot have a 
conflict of  interest or bias 

for or against 
complainants or 

respondents generally, or 
an individual complainant 

or respondent.

Any individual designated 
by an IHE as a Title IX 

Coordinator, investigator, 
decisionmaker, or any 

person designated by an 
IHE to facilitate an 
informal resolution 

process, cannot have a 
conflict of  interest or bias 

for or against 
complainants or 

respondents generally, or 
an individual complainant 

or respondent.

Dictionary definitions of  
conflicts of  interest, bias, 

and partial

Dictionary definitions of  
conflicts of  interest, bias, 

and partial

Based on a reasonable 
person standard

Based on a reasonable 
person standard
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Avoiding Bias and Conflicts of  Interest

• Treat complainants and respondents equitably
• Avoid using sex stereotypes in training materials, 

policies, or procedures
• Treat each person as an individual, not as a 

member of  a class 
• Objectively examine relevant evidence before 

reaching a determination
• Give both parties equal opportunity to present 

witnesses and evidence 
• Continue to evaluate bias and conflicts of  

interest throughout the process 

Examples of  Allegations of  Bias from Prior Cases 
Nationwide 

• IHE’s training materials were one-sided;
• IHE failed to conduct adequate investigation 

and objectively pursue the evidence; 
• IHE failed to reveal information learned during 

the investigation to both parties; 
• IHE investigator advocated for certain 

discipline; 
• IHE personnel made statements demonstrating 

favor towards complainants or respondents; 
• IHE failed to follow its own policies;
• IHE failed to follow established procedures for 

Title IX investigations and hearings
• Decision-maker was influenced by other school 

officials in reaching a decision; 
• Decision-maker had professional connections 

with one of  the party’s parents. 
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